REGULATION 1.08 Administrative Procedures

Air Pollution Control District of Jefferson County
Jefferson County, Kentucky

Relatesto: KRS Chapter 77 Air Pollution Control and KRS Chapter 424 Lega Notices
Pursuant to: KRS Chapter 77 Air Pollution Control and KRS Chapter 424 Lega Notices
Necessity and Function: KRS 77.180 authorizes the Air Pollution Control Board to adopt and
enforce al orders, rules, and regulations necessary or proper to accomplish the purposes of KRS
Chapter 77. This regulation establishes the procedures for public hearings for certain actions by the
Board and the District, the requirements for compliance plans and schedul es and enforcement orders,
the procedures for compliance with the Kentucky Open Records Act KRS 61.870 to 61.884, and the
procedures for the adoption, amendment, and repeal of regulations.

SECTION 1 Public Hearings
1.1 A public hearing shall be held by the Air Pollution Control Board (Board) before taking any
of the following actions:

111 The adoption of an order for a stationary source or person,

112 The issuance of a compliance plan and schedule to a stationary source,

113 The adoption of anew regulation,

114 The adoption of an amendment to a regulation,

115 The repeal of aregulation,

116 Therevocation of apermit for cause by the Board pursuant to Regulation 2.09 Causes for
Permit Modification, Revocation, or Suspension Section 2 Permit Revocation by the
Board, and

117 The adoption of an alternate emission standard pursuant to Regulation 2.12 Emissions

Trading (Including Banking and Bubble Rules).

1.2 A public hearing may be held by the Board before apermit action istaken regarding any of the

following:

121 A stationary sourcethat issubject to apublic notice requirement in Regulation 2.07 Public
Notification for Title V, PSD, and Offset Permits; SP Revisions; and Use of Emission
Reduction Credits or Regulation 2.16 Title V Operating Permits,

1.2.2 A stationary source that is subject to a public notice requirement in Regulation 2.17
Federally Enforceable District Origin Operating Permits, and

1.2.3 A stationary source for which the District or the Board determinesthat thereis significant
public concern regarding the permit action or for which the public interest is better served
by having an opportunity for a public hearing.

SECTION 2 Compliance Plans and Schedules

2.1  Noperson shall operate an affected facility resulting in the presence of air contaminantsin the
atmosphere in contravention of these regulations unless an approved compliance plan and
schedule has been issued by the Board and is currently in effect.

2.2 Anapplication for approval of a compliance plan and schedule authorized by this Section
shall contain the following:

2.2.1 The reason for requesting a compliance plan and schedule,
222 A plan and schedule for compliance,
2.2.3 The level of emissions expected during the period prior to compliance,
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224
225

2.2.6

2.3

24

2.5

2.6

2.7

2.8

281
282

A plan for emission monitoring and monthly reporting,

Facts establishing that the proposed system is the best practical system of emission

reduction, and

Any other information required by the District or the Board to determine whether the

compliance plan and schedule should be issued.
An approved compliance plan and schedule that is inconsistent with any provision of the
Kentucky State Implementation Plan (SIP) shall be forwarded to the Kentucky Division for Air
Quiality for submittal to the EPA asarequested revision to the SIP; This compliance plan and
schedule does not change the federally-enforceable SIP unless approved by the EPA.
Applications for compliance plans and schedules shall be signed by the corporate president
or an authorized agent; by an equivalently responsi ble officer inthe case of organizations other
than corporations; by the stationary source owner or operator; or, in the case of political
subdivisions, by an appropriate elected official. This signature shall constitute personal
affirmation that the statements made in the application are true and compl ete.
Theinformation submitted in the application shall, when specifically requested by the District
or the Board, include an analysis of the characteristics, properties, and volume of the air
contaminants based upon samples of air contaminants taken under maximum operating
conditions. Failureto supply information required or deemed necessary by the District or the
Board to enable the Board to act upon the compliance plan and schedule application shall
result in disapproval of the compliance plan and schedule application.
If, for any reason, the District and the owner of the affected facility are unable to develop a
mutually acceptable compliance plan and schedule, the District may develop and propose an
appropriate compliance plan and scheduleto the Board. After apublic hearing, the Board may
issue acompliance plan and schedule incorporating, in its judgement, the most expeditious and
practicable schedule for bringing the affected facility into compliance. Once issued, this
compliance plan and schedule, including all increments of progress, shal be legally
enforceable.
Compliance plans and schedules shall include the terms and conditions that the Board deems
necessary to insure compliance with the compliance plan and schedule and these regulations.
These terms and conditions may include maintenance and availability of records relating to
operations that may cause or contribute to air pollution, including periodic sampling of the
affected facilities.
An application for acompliance plan and schedul e shall be submitted to the District at least 40
days prior to the proposed hearing date, unless the District finds either of the following:

The late request was beyond the control of the applicant, or

The delay in holding the hearing until after the 40-day period may result in significant

impairment or disruption of the applicant's business.

SECTION 3 Proceduresat Public Hearings

3.1

311
312

3.1.3

314
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Public hearings shall be held just prior to the monthly Board meeting, unless the Board votes
to set another date. At any public hearing:
The staff recommendation shall first be made by a representative of the District,
The petitioner, if any, shall then be given the opportunity to present any statementsto the
Board regarding the recommendation,
Any person who wishes to present evidence in support of the petition or regulation may
then make a statement,
Any person who wishesto present evidence in opposition to the petition or regul ation may
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then make a statement,
3.15 The petitioner shall then be given an opportunity to rebut any of the opposition statements,
3.1.6 Further opportunity for comment may be granted at the discretion of the Chairman, and
3.1.7 Board members may ask questions of the Didtrict staff or any person addressing the Board.
3.2  Attheconclusion of the statements, the public hearing shall be adjourned. The Board shall
place the matter of the public hearing on its agendafor appropriate action, although the Board
may delay action until asubsequent Board meeting. This provision for Board action does not
apply if the subject of apublic hearing isaconstruction permit or operating permit application
to be ruled on by the District.

SECTION 4 Enforcement Orders

4.1  Anenforcement order shall beissued to astationary sourcethat has been granted acompliance
plan and schedul e pursuant to thisregulation. The order shall contain thetermsand conditions
imposed upon the stationary source by the Board. Failure of the owner or operator of the
stationary source to comply with any term or condition of the order may result in an immediate
enforcement action by the Board through either an enforcement order of the Board or through
appropriate judicia action.

4.2  The Board may issue an order to prevent or abate a violation of these regulations by any
person.

SECTION 5 [Reserved]

SECTION 6 Confidentiality and Open Records Policy

6.1  Definitions
Termsthat are used in this Section that are not defined in this Section shall have the meaning
given them in Regulation 1.02 Definitions.

6.1.1 "Emission data’ means measured or calculated concentrations or weights of air
contaminants emitted into the outer air. Raw data used to calculate emission data are not
emission data.

6.1.2 "Public record" meansall books, papers, maps, photographs, cards, tapes, discs, diskettes,
recordings, or other documentary materials regardless of physical form or characteristics,
which are prepared, owned, used, in the possession of, or retained by a public agency.
"Public record” shall not include any records owned or maintained by or for a private
person or corporation that are not related to functions, activities, programs or operations
funded by federal, state or local authority.

6.2  General Rule

The District shall permit free and open examination of public records by any person with the
least possible delay and expense.

6.3  Exemptions

The following public records are exceptions to the general rule and shall be subject to
inspection only under order of a court of competent jurisdiction. The exemptions shall be
strictly construed even though the examination of records not included in the exemptions may
cause inconvenience or embarrassment to the District or others.

6.3.1 Public records contai ning information of apersonal nature where public disclosure thereof
would constitute a clearly unwarranted invasion of personal privacy,

6.3.2 Records confidentially disclosed to the District and compiled and maintained in
conjunction with one or more of the following: scientific research; an application for a
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6.3.3

6.3.4
6.3.5

6.3.6

6.3.7
6.3.8
6.3.9
6.4

6.4.1
6.4.2
6.4.3

6.5
6.5.1

6.5.2
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loan; the regulation of acommercia enterprise including mineral exploration records,
unpatented, secret, commercialy vauable plans, appliances, formulae, or processes
which are used for the making, preparing, compounding, treating, or processing of articles
or materials which are trade commaodities, when the records are acknowledged by both
the agency and the enterprise as confidential; or, the grant or review of alicense to do
businessif open disclosure would permit an unfair advantage to competitors of the subject
enterprise. This exemption shall not apply to emission data or to other records the
disclosure or publication of which isdirected by another statute, including the Act section
114(c),

Public records pertaining to a prospective location of a business or industry where no
previous public disclosure has been made of the business' or industry'sinterest in locating
in, relocating within, or expanding within the state. This exemption shal not include those
records pertaining to applications for permits or licenses necessary to do business or to
expand business operations within the state unless the applications contain trade secrets,
The contents of real estate appraisals, engineering or feasibility estimates, and evaluations
made by or for a public agency relative to acquisition of property as acquired,

Test questions, scoring keys, and other examination data used to administer an examination
before the examis given or if it isto be given again,

Public records compiled in process of detecting and investigating statutory or regulatory
violations if the disclosure of the information would harm the agency by revealing the
identity of informants not otherwise known or by premature release of information to be
used in a prospective law enforcement action or administrative adjudication. These
records shall be open after enforcement action is completed or adecision is made to take
no action,

Preliminary drafts, notes or correspondence with individuas, other than correspondence
which isintended to give notice of final action of a public agency,

Preliminary recommendations and preliminary memoranda in which opinions are
expressed or policies formulated or recommended, and

All public records or information the disclosure of which is prohibited by federal law or
regulation or enactment of the general assembly.

The exemption shall not apply to:

Statistical information which is not descriptive of any readily identifiable person.
Sharing information between public agencies when the exchange is serving alegitimate
governmental need or is necessary in the performance of alegitimate government function.
The disclosure of a public record to any person, upon presentation of appropriate
identification, if the public record relates to the person or mentions the person by name.

Obtaining an Exemption

All public records shall be available for inspection by the public unless the records or
portions of the records are clearly marked as confidential. Confidential records may be
designated only after the individual or company furnishing the records has requested in
writing an exemption from the open records policy and the request has been approved by
theDistrict. Therequest shall include a statement of the specific exemption which would
authorize the District to withhold the record and a brief explanation of how the exemption
appliestotherecord. The burden of showing the applicability of theexemption restswith
the person requesting the exemption.

Any applicant for an exemption under section 6.3 shall provide (1) a copy of the required
forms or records completely filled out and (2) a copy filled out but omitting that data
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requested to be held confidential. The second copy will be available for public
examination.

The staff attorney and at least one section supervisor shall review all requests for
exemptions and recommend to the Secretary-Treasurer that the exemption be either granted
or denied. The Secretary-Treasurer shall notify the person requesting the exemption in
writing of the decision concerning the confidentiality of the public record. The decision
of the Secretary-Treasurer may be appealed to the Air Pollution Control Board.

Separation of Exempt and Non-Exempt Materials

All exempt materials shall be shall be placed in a separate file folder. Thisfolder shall
be of a different color and this color shall be used only for the storage of exempt
(confidential) company supplied data. The request for the exemption shall be attached to
the left side of the confidential file folder.

Requests to Inspect Public Records

All requests to inspect public records shall be in writing, directed to the attention of the
Secretary-Treasurer of the District, and shall describe the general subject matter of the
records with sufficient specificity to enable the Didtrict to identify and locate the
information sought.
Within three working days after the receipt of a request, the District shall notify the
individual or company furnishing the record that the request has been made, and the
District shall determine whether to comply with the request and shall give written notice
of that determination to the person making the request with a copy to the affected source.
If the request is granted, the non-exempt section of the record shall be made available for
inspection. If, however, therecord isin active use, in storage, or not otherwise available,
the Secretary-Treasurer shall immediately so notify the applicant and shall designate a
place, time, and date for inspection of the public record. If the record will not be
available for inspection within three days from receipt of the application, the time, place,
and earliest date on which the record will be available for inspection and a detailed
explanation of the cause of the delay shall be given in the notice.
If the request is denied, in whole or in part, the Secretary-Treasurer shall send awritten
notice stating the reason or reasons for the denial to the person making the request.
A request may be denied for one or more of the following reasons:

The records cannot be identified from the information given in the request,

The records do not exist,

The records are not in the custody of the District,

The records are exempt from disclosure, or

The request places an unreasonabl e burden on the agency in producing voluminous

public records or the Secretary-Treasurer has reason to believe that repeated requests

are intended to disrupt other essential functions of the agency. Refusal under this

section must be sustained by clear and convincing evidence.
If the request is denied because the public records are exempt from disclosure, the notice
of denial shall include a statement of the specific exemption authorizing the withholding
of therecord and abrief explanation of how the exemption appliesto the record withheld.
If the request is denied because the material is exempt from disclosure, a copy of the
written denial shall also be sent to the person requesting the exemption.

Inspection

Public records may be inspected in the Didtrict's offices, 850 Barret Avenue, Louisville,
Kentucky, between the hours of 8:00 am. and 4:00 p.m. Monday through Friday. Suitable
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6.8.2

6.8.3
6.8.4

facilities shall be made available by the District for the inspection.

No person shall removethe District's copy of any public recordsfrom the District's offices
without the written permission of the Secretary-Treasurer.

The District will provide copies of public records at a cost of ten cents per page.

The Secretary-Treasurer shall serve as the official custodian of the public records of the
Didtrict.

SECTION 7 Proceduresfor the Adoption, Amendment, or Repeal of a Regulation

7.1

7.2
721
7211
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7221
1.2.2.2
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Prior to the commencement of the public comment period and public hearing on a proposed
action on aregulation, acommittee of the Board shall review the draft proposed action and
the preliminary assessment of the regulatory impact of the proposed action on the regulated
community and the public. An actionincludesthe adoption of anew regulation, the amendment
of an existing regulation, and the repeal of an existing regulation. The draft proposed action
shall be available to the Board and the public prior to the day that the committee takes action
on the draft proposed action. The regulatory impact assessment shall include the purpose of
the draft proposed action, the estimated costs and savings associated with the action, the
feasibility of al alternatives considered, and a comparison with any minimum or uniform
standards under the Act or any other federal or state requirement. The District may rely on
reasonably available information in developing the regulatory impact assessment. The
regulatory impact assessment required by this section need not be developed when the
proposed regulatory action is substantively identical to federal or state standards or
requirements. Aspart of thisreview, the District shall report on its public outreach efforts on
the proposed action. Upon committee approval of the proposed action and preliminary
regulatory impact assessment for public review, the District shall schedule the public comment
period and public hearing.
For the purpose of the regulatory impact assessment required by section 7.1
The estimated costs and savings shall include the following:
The estimated number of affected facilities,
A description of the range of affected facilities, and
The estimated capital and operating costs and savings associated with compliance
with the proposed action for affected facilities, and
The feasibility of aternatives considered shall include, for each alternative, a description
of the following:
The approach for reducing emissions,
The estimated level of emission reductions,
The available pollution prevention measures, and
The reason that the alternative was chosen or not chosen.
The public shall be provided with at least 30 days' notice prior to the public hearing on a
proposed action on a regulation. Lega notice shall be made in accordance with
KRS Chapter 424 Legal Notices and any applicable EPA requirements.
At the time of the legal notice, copies of the proposed action shall be available from the
District during normal working hours.
Prior to final action on aregulation:
The Digtrict shall prepare apreliminary responseto all written comments on the proposed
action received by the District within the time period specified in the public notice and,
unless the Board takes action on the proposed action on the same day as the public hearing,
oral comments made during the public hearing. The preliminary response shall be
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7.5.2

7.5.3

7.6

7.6.1

7.6.2

7.6.3

available to the Board and the public prior to the day that the Board takes action on the
proposed action,

TheBoard shall consider written commentsreceived by the District within the time period
specified in the legal notice and oral comments made during the public hearing, and
The District shall identify, for Board consideration, unresolved issues raised during the
public comment period and the public hearing.

The written record of final action on aregulation shall be made available to the public and
shall include the following:

A fina responseto al written comments on the proposed action received by the District
within the time period specified in the public notice and oral comments made during the
public hearing,

A statement explaining the basis for any substantive amendments made to a proposed
action on aregulation after itsinitia proposal, and

A final regulatory impact assessment that shall include any additional information
submitted pursuant to the public comment period and public hearing. The Board may rely
on reasonably available information in assessing the regulatory impact of its regulatory
action.

Adopted v1/4-19-72; effective 4-19-72; amended v2/9-1-76, v3/6-13-79, v4/11-16-83, v5/2-19-86,
v6/1-20-88, v7/5-15-91, v8/12-15-93, v9/6-21-95, v10/9-25-96, v11/6-19-02.
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